
Reproduced with permission from Tax Practice International Review, null, 06/30/2012. Copyright � 2012 by The
Bureau of National Affairs, Inc. (800-372-1033) http://www.bna.com

The new legal and
fiscal regimes that
facilitate the
financing and leasing
of aircraft in the
Netherlands and
Dutch Caribbean
B. Patrick Honnebier and Alex P. Berkhout
Gomez & Bikker, Amsterdam and Nexia Horlings Tax Advisors, Amsterdam

This article discusses the legal aspects and the practical
advantages of the accession of the Kingdom of the Netherlands to
the Cape Town Convention in regard to (offshore) aviation
financing and it examines the new fiscal aviation finance and lease
possibilities in this jurisdiction.

I. Introduction

This article focuses on the new legal and fiscal
aviation finance and lease opportunities in the
Kingdom of the Netherlands (the Kingdom).

More specifically, it addresses the beneficial impact of
the Convention on International Interests in Mobile
Equipment (Convention) and the Aircraft Equipment
Protocol (Protocol) on aircraft and engines financing
in this jurisdiction. The Convention and Protocol
were realised in Cape Town, South Africa, on Novem-
ber 16, 2001. Together the Convention and Protocol
are therefore called the Cape Town Convention and
they entered into force on March 1, 2006. The main
objective of these instruments is to facilitate the inter-
national financing and leasing of aircraft, aircraft en-
gines and helicopters. The international interests that
have been vested separately in airframes, engines and

helicopters may be registered at the International Reg-
istry1. For an extensive legal and practical analysis of
the goal, regime, need and positive effects of the Cape
Town Convention, see the earlier edition of Journaal
Luchtrecht (Netherlands Journal of Air Law) and
other relevant publications2.

The importance of the instruments is clear as 51
states have already adopted the Convention and 44 of
these the Protocol. These countries represent the eco-
nomically developed and developing regions. Further-
more, they are representative of aircraft
manufacturing and purchasing states. Moreover, the
European Union acceded to the Convention and Pro-
tocol in 2009. It is noted that the Convention is not
equipment-specific. It is a framework Convention
which includes general provisions. The Convention
only concerns certain categories of mobile equipment,
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which are defined in separate protocols3. In general,
the term mobile equipment encompasses high-value
objects which by their very nature are used interna-
tionally. For example, aircraft, engines, helicopters,
commercial satellites, trains, containers and ships.
The Aircraft Equipment Protocol was the first proto-
col to be completed. The Railway Rolling Stock Proto-
col was realised in Luxemburg on February 23, 2007.
The Space Assets Protocol was concluded in Berlin on
March 9, 2012. However, these treaties have not yet
entered into force.

II. The legal aspects and practical advantages of
the accession of the Kingdom of the Netherlands to
the Cape Town Convention

A. The application of the Convention and Protocol in the
Kingdom

The Kingdom of the Netherlands acceded to the Cape
Town Convention on May 17, 20104. At that time, the
constituent states of the Kingdom were the Nether-
lands, Aruba and the Netherlands Antilles. The Neth-
erlands Antilles included the territorial units (islands)
Bonaire, Curacao, St. Maarten, St. Eustatius/Statia
and Saba, which are all situated in the Caribbean. The
Cape Town Convention came into force in Aruba and
the Netherlands Antilles on September 1, 2010, but it
is not yet applicable in the Netherlands. The reason
for this omission is that the government of this juris-
diction did not seriously consider the beneficial ef-
fects of the Convention and Protocol. To complicate
the situation, as from October 10, 2010 the Nether-
lands Antilles no longer exist. At present, the Kingdom
consists of the constituent states the Netherlands,
Aruba, Curacao and Sint Maarten. The Convention
and Protocol continue to be applicable in the last
three mentioned states. Moreover, they still apply in
the territorial units Bonaire, Sint Eustatius and Saba.
Collectively, these territories are called the ‘BES’. Con-
stitutionally, as from October 10, 2010, the BES are
special ‘public entities’ of the Netherlands, which are
comparable to ‘cities’. The BES form the ‘‘Caribbean
Netherlands’’. The latter term distinguishes this terri-
torial unit from the ‘‘European Netherlands’’. To-
gether, the Caribbean Netherlands and European
Netherlands form the ‘‘Netherlands’’. As far as the
Convention and Protocol is concerned, at present the
national government of the European Netherlands is
responsible for the implementation of the instru-
ments. This is because the BES do not have the re-
quired facilities, staff and expertise. For example, in
practice the registration as to nationality of Bonaire
aircraft cannot be undertaken in the BES. Conse-
quently, while, for the purposes of the Convention and
Protocol any reference made to the ‘administrative au-
thorities’, ‘national aircraft registry’ and ‘registry au-
thority’ of the ‘‘Contracting State’’ is legally construed
as referring to Bonaire (BES), technically these Bon-
aire (BES) institutions are operated in the European
Netherlands. The Embassy of the Kingdom of the
Netherlands in Rome, Italy provided the International
Institute for the Unification of Private Law (UN-
IDROIT) with a ‘Nota Verbale’ on October 6, 2010 and
a ‘Status Report’ on January 31, 2011. UNIDROIT is

the ‘Depository’ of the Cape Town Convention. The
formal documents explain the consequences of the
constitutional changes in the Kingdom in relation to
the Convention and Protocol5.

In summary, as far as the Kingdom of the Nether-
lands is concerned, the Cape Town Convention is in
force in the Caribbean Netherlands, Aruba, Curacao
and Sint Maarten. It is just not (yet) applicable in the
European Netherlands. Nevertheless, this article sub-
mits that under certain circumstances the Convention
and Protocol provide for the needed solid aviation
property laws in the entire Kingdom of the Nether-
lands.

B. The consequences of registering aircraft in the
different parts of the Kingdom

It is of interest to note that the aircraft that are regis-
tered as to nationality in Aruba on the one hand and
in Curacao and Sint Maarten on the other hand re-
ceive the differing ICAO-provided ‘registration pre-
fixes’ of these separate jurisdictions. For example,
upon registration the Aruba aircraft obtain the prefix
‘P4’, while the Curacao and Sint Maarten aircraft get
the ‘PJ’ registration code. However, the aircraft which
are registered in Bonaire and the other parts of the
Caribbean Netherlands obtain the ‘PH’ registration
prefix of the Netherlands. As indicated above, the
reason is that Bonaire is a ‘city’ of the latter jurisdic-
tion and it does not have its own national aircraft reg-
istry. More importantly, as is explained below, the
financing and leasing transactions concerning these
Bonaire (BES) aircraft that are registered in the Euro-
pean Netherlands can be governed by the Cape Town
Convention. This is not true in regard to the other PH-
marked aircraft (non-BES) which are registered in the
European Netherlands (see the comments above in
regard to the Nota Verbale and Status Report which
were made by the Embassy of the Kingdom of the
Netherlands after the accession to the Convention and
Protocol).

C. The legal and practical advantages of registering and
financing aircraft in Bonaire

Primarily for fiscal reasons, international aviation fi-
nance practice has decided that it can be advanta-
geous to register commercial aircraft in the European
Netherlands. Traditionally, the airlines which operate
these aircraft are situated in other states. However,
the major problem with this option is that the Cape
Town Convention is not adopted by the European
Netherlands. Nonetheless, for the following reasons
the new or existing Dutch and foreign operators, fin-
anciers and lessors which prefer that their aircraft ‘fly
under the Dutch flag’ may also benefit from the Cape
Town Convention. The basic application require-
ments of the Convention and Protocol are: 1) the
debtor of an agreement that forms the basis of an in-
ternational interest is situated in a Contracting State;
or 2) the aircraft is registered in a Contracting State.
Accordingly, the parties can structure their financial
and lease transactions by means of Special Purpose
Vehicles in Bonaire (Caribbean Netherlands) where
the Cape Town Convention is applicable. In addition,
under the Convention and Protocol their aircraft can
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be registered at the national aircraft registry of Bon-
aire. Upon registration as to nationality the aircraft
obtain or keep the registration prefix PH. This is be-
cause the aircraft registry of Bonaire is technically op-
erated in the European Netherlands.

Planning the financial and lease transactions via
Bonaire ensures that the legal problems which cur-
rently exist in the European Netherlands will be
solved6. The gravest issue is caused by the doctrine of
accession. In practice it has been alleged that this legal
concept applies to aircraft engines in the European
Netherlands7. Basically, the accretion theory means
that an expensive engine which is installed on an air-
craft becomes a ‘‘component part’’ of the latter object.
This implies that by operation of law the ownership of
a leased engine shifts to the owner of the aircraft. Con-
sidering the disastrous consequences of the title-shift
doctrine, since 19328 the international aviation prac-
tice has determined that it should not be applied to
aircraft engines. Nevertheless, until today some Dutch
lawyers9 insist that the accretion concept is valid in
the European Netherlands. As a result, the leading fi-
nancial institutions and manufacturers of aircraft and
engines have established blacklists expressing the
view that the European Netherlands is an ‘accession-
risk’ state. Only the Cape Town Convention ends the
engine title-shift problems as it states that engines are
distinct aircraft objects which can be financed and
leased separately. Moreover, the international inter-
ests in the engines can be registered at the Interna-
tional Registry.

More problems that arise under the laws of the Eu-
ropean Netherlands can briefly be described as fol-
lows. The present conflict of laws rule of the European
Netherlands relating to whether the title to an engine
shifts to the owner of an aircraft is a major legal error.
On January 1, 2012, the European Netherlands intro-
duced Book 10 of the Dutch Civil Code10. It dictates
that the lex registrii choice of laws rule covers the issue
of rights in aircraft which are established by operation
of law. Before this date the lex rei sitae (lex situs) con-
flict of laws rule applied to the issue at hand. The cur-
rent article argues that prudent legal and practical
research would have demonstrated that the lex regis-
trii rule is unfit to cover non-consensually established
rights in aircraft. It is solely appropriate in respect to
consensually created rights. Moreover, the European
Netherlands is a Contracting Party to the ‘Convention
for the unification of certain rules relating to the pre-
cautionary attachment of aircraft’ (Rome Convention,
1933). This treaty aims to reduce the repossession of
aircraft by their owners, lessors and financiers. How-
ever, today this outdated goal frustrates the financing
and leasing of aircraft as the owners and banks cannot
enforce their rights adequately. Besides, the national
law of the European Netherlands addressing the ‘re-
tention right’ of a non-secured creditor is unsatisfac-
tory in regard to aircraft. Furthermore, the European
Netherlands does not yet have special laws covering
lease agreements. Additionally, conceptually and dog-
matically the current ‘insolvency law’ of the European
Netherlands is completely outdated. Finally, the con-
flict of laws rule governing the ‘conditional sale’ of
movables is inadequate as the extremely movable
nature of aircraft and engines is not considered. As
mentioned supra, only the Cape Town Convention

solves all the aforementioned legal and practical
issues that currently exist in the European Nether-
lands. The application of its regime reduces the costs
of financing and leasing modern and safe aircraft and
engines. In turn, this lowers the prices of airline tick-
ets and cargo11.

In addition, the various interested parties to avia-
tion finance and lease agreements may profit from the
advantageous tax treaties which the European Nether-
lands has concluded with more than 90 states. The
fiscal benefits of aviation financing and leasing in the
Caribbean Netherlands and European Netherlands
are discussed in more detail below. Furthermore, they
may benefit from the availability of the best aviation-
related ‘trust services’ in this country. Moreover, the
professional expertise and impeccable reputation of
the Department of Civil Aviation of the Caribbean
Netherlands and European Netherlands is recognised
at the global level. Additionally, the proper implemen-
tation of the national and international airworthiness
and safety-oversight standards is assured in this juris-
diction. To sum up, the Cape Town Convention facili-
tates the ‘PH-registration’ of modern and safe aircraft
of which the fiscal, finance and lease arrangements
are structured via Bonaire. It should, finally, be con-
sidered that these aircraft may be operated continu-
ously in other (European) states.

D. The legal and practical advantages of registering and
financing aircraft in Aruba

As stated above, the Cape Town Convention applies in
Aruba, which enhances the finance and lease of air-
craft, engines and helicopters. Aruba has for a long
time been well-known for its offshore aircraft registra-
tion activities. Additionally, it provides for OECD- and
EU-compliant fiscal regimes which are advantageous
to the owners, financiers and operators of aircraft
equipment. At present, particularly the aircraft and
helicopters which are owned by international compa-
nies and wealthy individuals are registered as to na-
tionality in Aruba, by means of Aruba Tax Exempt-
and/or Tax Transparent Corporations12. Frequently,
these aircraft are also financed and leased in Aruba; in
many cases, the operators of Aruba-registered aircraft
are permanently located in other jurisdictions. Be-
sides, Aruba is internationally recognised as a Cat-
egory 1 aviation state. Its Department of Civil Aviation
is certified by ICAO and its national laws comply with
the international aviation safety and oversight regula-
tions. Aruban authorities have extensive knowledge
and vast experience in regard to inspecting foreign-
operated aircraft. Moreover, they fully implement and
maintain the applicable safety protocols which en-
sures the safe operation of these airplanes. Therefore,
‘choosing the Aruba flag’ is especially attractive in re-
lation to registering, financing and leasing modern
and safe corporate and private aircraft for use in
North-, Latin- and Central-America, the Caribbean,
Middle-East and Eastern Europe.

E. The protection of the secured interests of airline-
lessees under the Convention and Protocol

The fact that the financiers and lessors of expensive
aircraft need an adequate protection of their rights
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has been discussed in legal writings since the begin-
ning of the aviation industry. As a result, to a greater
or lesser extent the national property laws of many
countries safeguard the financial interests of these
parties. More significantly, under the combined
regime of the Convention and Protocol the rights of
the financiers and lessors are adequately guaranteed.
However, this article emphasises that also the sub-
stantial financial interests of the lessees of aircraft
(airline-lessees) must be protected under national and
international laws13. It is clear that an airline-lessee
particularly needs protection in the event that the
lessor goes bankrupt. For example, under the national
property law of all the parts of the Kingdom of the
Netherlands, the United States and some other coun-
tries the lessor of the aircraft may grant the airline-
lessee a secured interest to ‘acquire’ or ‘possess the
aircraft for a period longer than six months’14. In
practice, the issue of whether an airline-lessee gets
this kind of guaranty from the lessor entirely depends
on the financial leverage of the parties at hand. This
kind of secured interest is a ‘real right’, as opposed to
a ‘personal right’. In the Kingdom, the secured right
can be upheld against the lessor and its creditors in
the event that the former party defaults or is insolvent-
,provided, however, that it has been recorded in the
national public title registry of Aruba, Bonaire (BES)
or European Netherlands. Particularly in the Euro-
pean Netherlands, the local airlines highly value their
acquired national secured interests. Moreover, they
wish to be able to enforce their special rights abroad.
However, the fundamental problem exists that the na-
tional property laws of most countries are hostile to
the secured rights of the airline-lessees. Therefore,
they cannot be upheld in these states, unless an appli-
cable international convention dictates the opposite.
This article submits that the secured rights of the
airline-lessees can form the basis of international in-
terests under the Cape Town Convention. Addition-
ally, they can be registered at the International
Registry. In turn, the registered international interests
can be enforced against the lessor and its creditors.
Therefore, it is of great importance that the airline-
lessees in the European Netherlands structure their
national secured interests via Bonaire. Otherwise,
there is no guarantee that these secured rights can be
upheld abroad, as there exists no other substantive
aviation finance convention15.

III. The new fiscal aviation finance and lease
opportunities in the Kingdom of the Netherlands

A. The Netherlands as a cross-border aviation lease
state

The (European) Netherlands has, for many years,
used her network of more than 90 tax treaties as a
means to support cross border leasing16 structures in
the aviation sector.

In the event that the aspects of a lease transaction
are unclear or when the taxpayer requires a degree of
assurance, the proper Dutch tax authorities can pro-
vide an advance tax ruling (‘‘ATR’’) and/or an advance
pricing agreement (‘‘APA’’) on the assumption of full
facts and circumstances. Lease In – Lease Out

(‘‘LILO’’) rulings can, for instance, give certainty in ad-
vance with regard to:
s substance- and risk-requirements;17

s taxable business-like amount;18

s Dutch residence certificate; and
s absence of a Dutch permanent establishment19 for

the foreign lessor.
Because of recent developments, for the following

reasons the financing of aircraft by means of the Neth-
erlands became more attractive as of 2011:
s as discussed above, on September 1, 2010 the Con-

vention on International Interests in Mobile Equip-
ment and Aircraft Equipment Protocol entered into
force in the Caribbean parts of the Kingdom: in the
constituent states Aruba and the Netherlands Anti-
lles (Curacao, St. Maarten, Bonaire, Saba and St.
Eustatius/Statia);

s as of October 10, 2010 Curacao and St. Maarten
became separate states in the Kingdom;

s as of October 10, 2010 Bonaire, Saba and St. Eusta-
tius (BES) became special ‘public entities’ of the
Netherlands (Caribbean Netherlands); and

s as of 2011 the Dutch tax legislator has been able to
create two different corporate income tax regimes
(the European Netherlands corporate income tax
regime and Caribbean Netherlands distribution tax
regime) within a BES-jurisdiction.
This section of the article focuses on the corporate

income tax aspects of new cross-border aircraft leas-
ing possibilities, which are structured by means of the
so-called B́onaire Routé. The reason for specifically
choosing Bonaire out of the three BES-jurisdictions is
solely a matter of practical and administrative conve-
nience.

Amongst others, the following questions arise with
regard to BES corporate entities that are active in
cross-border leasing and which fall under the scope of
Dutch corporate income tax:
s is the (European) Netherlands corporate income

tax group regime (fiscal unity regime) applicable on
these BES corporate entities?

s is the (European) Netherlands tax treaty network
applicable on these BES corporate entities?
These questions will be addressed below, as will the

matter of the BES Distribution tax regime with a tax
rate of 5 percent%.

B. The Kingdom of the Netherlands: geographical tax
jurisdiction

The term ‘‘the Netherlands’’ in Dutch tax law and tax
treaties is defined as the part of the Kingdom which is
situated in Europe, including territorial waters and
the Netherlands’ part of the continental shelf (Euro-
pean Netherlands). Within the Kingdom of the Neth-
erlands, the constituent states Aruba, Curacao and St.
Maarten as well as Bonaire, Saba and St. Eustatius
(Caribbean Netherlands) are in this respect (non EU)
overseas states and territories.20 These states and spe-
cial public entities have their own jurisdiction in re-
spect of taxation. Bonaire is situated geographically
next to Curacao and Aruba (Leeward Islands) and
Saba and Sint Esutatius are situated next to St.
Maarten (Windward Islands) .

With regards to the fiscal relationship between the
constituent states Aruba, Curacao, St. Maarten and

06/12 Tax Planning International Review BNA ISSN 0309-7900 4



the European Netherlands a certain tax agreement for
avoidance of double taxation is applicable: the Tax
Regulation of the Kingdom (TRK). In respect to the
fiscal relationship between the Caribbean Nether-
lands and the European Netherlands another similar
tax agreement is applicable: the Tax Regulation of the
Netherlands (TRN).

C. (European) Netherlands corporate group taxation –
fiscal unity

Upon joined request, a parent company and its sub-
sidiary or subsidiaries may be considered one entity
for Dutch corporate income tax purposes (fiscal
unity). The activities and assets and liabilities of the
subsidiaries are allocated to the parent company.
However, the subsidiaries remain formally subject to
corporate income tax (article 15 sub 1 Corporate
Income Tax Act, 1969). Both the balance sheets and
the profit and loss accounts are fiscally consolidated.
Corporate income tax is imposed on the parent com-
pany. Transactions between companies belonging to
the same fiscal unity are, generally, disregarded for
corporate income tax purposes.

Before the fiscal unity is approved, the following
conditions must be fulfilled (Article 15 sub1 and sub 3
Corporate Income Tax Act 1969):

1. the parent company must hold at least 95 percent of
each class of shares in the subsidiary company, pro-
vided that the other shares do not entitle their
holder to more than 5 percent of the company’s dis-
tributed and retained profits;

2. the fiscal years of all companies concerned must co-
incide. The fiscal year in which a subsidiary com-
pany joins a fiscal unity is considered one fiscal year
for this purpose;

3. all companies involved must be subject to the same
fiscal regime. This condition may, however, be
waived if certain conditions are met;

4. all companies involved must be resident in the
Netherlands and in case the TRK, TRN or a tax
treaty is applicable, these companies are also
deemed to be resident in the (European) Nether-
lands, according to TRK, TRN or the relevant tax
treaty;

5. the parent company must be a Dutch N.V., a B.V., a
cooperative or mutual insurance association or an
entity incorporated under the law of Bonaire
(BES), Aruba, Curacao, St. Maarten, another EU
Member State or a country with which the Nether-
lands has concluded a tax treaty containing a non-
discrimination provision. The foreign entity must
be comparable to a Dutch N.V. or a B.V.;

6. the subsidiary must be a N.V., a B.V. or a foreign
entity as mentioned under (5); and

7. the shares in the subsidiaries involved may not be
held as inventory.
Conditions 3 and 4 can be complied with as of 2011

because corporate entities in Bonaire (BES), except
for foundations and trusts, are deemed to be tax resi-
dent in the European Netherlands and therefore sub-
ject to 20-25 percent Dutch corporate income tax
(article 5.2 sub 1 Tax Act BES jo. article 1.4 sub 2,d
TRN jo. article 2 sub 8 Dutch Corporate Income Tax

Act) and not subject to the distribution tax regime in
the BES (optional regime: article 5.2 sub 2 Tax Act
BES).

Condition 6 is complied with in case the subsidiary
has the legal form of a Dutch NV / BV or a similar
entity established according to the new Civil Code of
Bonaire (BES).

For Dutch airlines which want to make use of the
Cape Town jurisdiction Bonaire (BES), it is important
to know whether or not their lease subsidiary (lessee)
in this jurisdiction can be in a fiscal unity with the Eu-
ropean Netherlands parent company.

Based on the abovementioned, a fiscal unity for
Dutch corporate income tax purposes as of 2011, it
should normally be possible with a European Nether-
lands parent company, which holds 95 percent or
more of the issued shares in a Bonaire (BES) subsid-
iary whose subsidiary falls under the scope of the
Dutch corporate income tax.

A fiscal unity can be advantageous for European
Netherlands resident airlines which want to or have to
– on request of the lessor – lease their aircraft by
means of a subsidiary in a Cape Town jurisdiction (for
instance: Bonaire) and still want to deduct the lease
costs directly from the profits of their European Neth-
erlands parent company.

D. The (European) Netherlands tax treaty network

The Netherlands has entered into more than 90 tax
treaties for the avoidance of double taxation. The tax
treaties either exempt or apply a reduced withholding
tax rate. Foreign withholding tax suffered by the re-
cipient is then available for tax credit relief. Double
taxation may be avoided by means of the:
1. exemption with progression method, for instance

regarding business profits;21

2. credit method, for instance regarding dividend, in-
terest and royalty income; or by

3. deducting foreign withholding taxes22 as a business
expense based on a national Decree.
Based on the definition of t́he Netherlandś in Article

3 of the tax treaties concluded by the Netherlands, the
term t́he Netherlandś comprises the part of the King-
dom of the Netherlands that is situated in Europe, in-
cluding territorial waters and the Netherlands’ part of
the continental shelf. Tax treaties concluded by the
Netherlands are therefore normally only applicable to
the Éuropeań Netherlands.23

With respect to the fiscal relation between Bonaire
(BES) and the (European) Netherlands a tax agree-
ment for avoidance of double taxation is applicable:
Tax Regulation of the Netherlands (TRN). According
to Article 1.4 sub 2,d TRN, every entity which is
deemed to be established in the (European) Nether-
lands based on Article 5.2 Tax Act BES is a resident of
the (European) Netherlands for corporate tax pur-
poses, . According to Article 1.5 Tax Act BES the place
of residence of an entity is based on facts and circum-
stances. Contrary to this rule, corporate entities (excl.
foundations and trusts) established in Bonaire (BES)
are deemed to be tax resident in the (European) Neth-
erlands (Article 5.2 sub 1 Tax Act BES). On request
and under conditions, the Bonaire (BES) distribution
tax regime can sometimes be applicable (Article 5.2
sub 2 Tax Act BES). Bonaire (BES) companies which
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are deemed to be tax resident in the (European) Neth-
erlands and are subject to Dutch corporate income tax
(Article 2 sub 8 Dutch Corporate Income Tax Act) and
Dutch dividend withholding tax (Article 1 sub 6 Dutch
Dividend Withholding Tax Act), should therefore be
entitled to the benefits of the Dutch tax treaties and to
an (European) Netherlands residence certificate.24

If such a residence certificate for corporate income
tax purposes is available for the lessor in Bonaire
(BES), lease payments by a lessee in a tax treaty coun-
try, can normally apply for lower royalty- and/or inter-
est withholding tax rates as mentioned in the relevant
tax treaty unless a beneficial ownership requirement25

and/or limitation on benefits provisions26, limit the
entitlement to the tax treaty benefits. Furthermore
Dutch abuse of law doctrine (fraus legis)27 can limit
the entitlement to TRN benefits.

If a leasing entity is established in a jurisdiction out-
side the residence state of the parent entity for a valid
commercial reason (for instance application of the
Cape Town Convention 2001), the issue of treaty
abuse should normally not arise. Application of the
Cape Town Convention 2001 in Bonaire (BES) can be
a new business-like element in the (Caribbean) Neth-
erlands lease in-lease out structures and/or tax spar-
ing credit structures.28

Because of the abovementioned facts, Bonaire
(BES) is as of 2011 an excellent location from which
to manage lessee withholding taxes on aircraft lease
rentals.

E. BES distribution tax

Any corporate entity (excl. foundations and trusts) es-
tablished in Bonaire (BES) will be deemed to be estab-
lished in the (European) Netherlands for corporate
income tax purposes, unless the tax authority in the
BES determines that for purposes of the BES Distri-
bution Tax, the entity is indeed established in the BES.
Article 1.5 Tax Act BES contains a facts and circum-
stances test regarding the place of residence. Qualify-
ing companies can elect to be subject to BES
distribution Tax (Art. 5.2 sub 2 Tax Act BES). The dis-
tribution tax functions as a dividend withholding
tax29 and will be levied on the proceeds from shares in
companies established in the BES with sufficient sub-
stance. The distribution tax rate is 5 percent.

The following entities can qualify for the abovemen-
tioned possibility by request:

s entities with a revenue not exceeding USD 80,000
and assets not exceeding USD 200,000, which are
active outside the financial sector;

s entities with assets consisting of a maximum of 50
percent company participations, passive invest-
ments or assets that are at the disposal of persons or
entities living or established outside of the BES;

s entities that, with respect to the non-qualifying
assets mentioned above (participations, finance ac-
tivities, royalties, etc.), under certain requirements
employ at least 3 residents of the BES on a full time
basis and have a qualifying office;

s entities which holdat least 95 percent of the shares
of one of the above mentioned entities or of an
entity which is established in the trade- or services
free zone.

Bonaire (BES) as a Cape Town jurisdiction as of
September 1, 2010, can as of 2011 also fiscally be an
advantageous place of residence for aircraft lessors
with a corporate entity in BES which falls under the
scope of the 5 percent Distribution Tax regime. Pay-
ments made by a permanent establishment in BES to
the head office of the foreign company are not subject
to distribution tax. However the (European) Nether-
lands tax treaty network and fiscal unity possibilities
are not available for these entities.

IV. Concluding remarks

The Kingdom of the Netherlands acceded on behalf of
Aruba and the Netherlands Antilles to the Cape Town
Convention on September 1, 2010. Since the constitu-
tional changes of the Kingdom dated October 10,
2010, it is applicable in the constituent states Aruba,
Curacao, St. Maarten and in the territories Bonaire,
St. Eustatius and Saba. Together the last three territo-
rial units are called the BES. The Convention and Pro-
tocol have not yet been adopted by the Netherlands.
However, Bonaire, Sint Eustatius/Statia and Saba
(BES) have become special public entities (cities) of
the Netherlands. At present, the BES territories form
the Caribbean Netherlands. The latter term is used to
distinguish this territorial entity from the European
Netherlands. It is submitted that under specific cir-
cumstances the Cape Town Convention provides for
the needed solid aviation-specific property laws in all
the parts of the Kingdom. The reason is that the air-
craft which are registered in Bonaire (BES) and the
other parts of the Caribbean Netherlands obtain the
‘PH’ registration mark of the European Netherlands.

Assuming that the financing and leasing of these air-
craft is purposefully structured by means of Bonaire,
the Convention and Protocol apply. The application of
their combined regime reduces the costs of financing
and leasing modern and safe aircraft and engines. In
turn, this lowers the prices of airline tickets and cargo.
Consequently, it is advantageous to the owners, finan-
ciers, lessors and operators of aircraft and engines to
use Special Purpose Vehicles in Bonaire, while the air-
craft keep or obtain the Dutch flag. These aircraft can
be permanently operated in other (European) states.

In addition, the application of the Cape Town Con-
vention can be a new business-like element in Bonaire
(BES) in relation to Dutch lease in-lease out struc-
tures and/or tax sparing credit structures.

Accordingly, Bonaire (BES) should be as of 2011 an
excellent (tax treaty) location from which to manage
lessee withholding taxes on aircraft lease rentals.
Even Dutch airlines and their (lessee) subsidiary in
Bonaire (BES) should be allowed to be taxed as one
fiscal unity for corporate income tax purposes. In all
these situations the corporate entity in Bonaire (BES)
needs to fall fully under the scope of the (European)
Netherlands corporate tax. For foreign aircraft lessors
it can be advantageous to also reside with sufficient
substance in Bonaire by means of a permanent estab-
lishment or an entity which falls under the scope of
the 5 percent BES distribution tax regime.

The Cape Town Convention also applies in Aruba
which particularly enhances the purchase, finance
and lease of aircraft and helicopters which are owned
by international companies and wealthy individuals.
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These privately owned aircraft are typically registered
by means of Aruba Tax Exempt- and/or Tax Transpar-
ent Corporations.

To sum up, the Cape Town Convention facilitates
new legal and fiscal aviation finance and lease oppor-
tunities in the entire Kingdom of the Netherlands.
B Patrick Honnebier is Of Counsel at Gomez & Bikker,
Amsterdam, and Alex P. Berkhout is a senior tax manager and
tax lawyer at Nexia Horlings Tax Advisors, Amsterdam. They
can be contacted at b.honnebier@gobiklaw.com and
ABerkhout@horlings.nlrespectively.
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