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Aircraft leasing transactions are often hampered by the problem of
differing national laws governing the enforcement of property
rights, which can expose the lessor and operator of aircraft to
inadequate protection abroad. The (Caribbean) Netherlands
however, offers a range of tax and legal benefits which inter alia
overcome such issues, emerging as a registry of choice for the
commercially lucrative industry.

I. Introduction

Presently, there is an increasing need around
the world to lease commercially and privately
operated aircraft. However, leasing high-value

aircraft is extremely capital intensive, and as such, a
lessor (owner) must be able to enforce its proprietary
interests1 in the aircraft. More specifically, a leasing
company will only agree to lease the aircraft when it
can enforce its remedies if the lessee defaults or goes
bankrupt. Another consideration is that aircraft spe-
cific financial and operational leasing transactions are
inherently international in kind. The fiscal aspects of
these cross-border lease agreements, play a particu-
larly significant role.

The following focuses on the legal and tax aspects of
aircraft leasing transactions that are structured via
the (Caribbean) Netherlands.2 For example, an airline
(lessee) (Party A) leases an aircraft from an aircraft
leasing company (lessor) (Party B). The lessor is lo-
cated in New York, U.S., while the lessee has its main
place of business in another country. However, before
the lease agreement can be realized the lessor has to
purchase the aircraft form the manufacturer. In most
cases the lease company has to finance the acquisition
of the aircraft by obtaining a loan from a financier
(Party C). The asset-based financing transaction
(loan) is secured by a mortgage or other security inter-
est which is created in the aircraft. For decisive legal
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and tax reasons the aircraft is registered as to nation-

ality in the (Caribbean) Netherlands and it obtains the

ICAO prefix (flag) ‘‘PH’’. The Caribbean Netherlands is

a territorial unit of the Kingdom of the Netherlands. It

consists of the special overseas municipalities of Bo-

naire, St Eustatius (Statia) and Saba (together BES)

which are located in the Caribbean. As from October

10, 2010 constitutionally the Caribbean Netherlands

and the ‘‘European Netherlands’’ form ‘‘the Nether-

lands’’.3 However, these two territorial units have their

own legal and fiscal laws. While this article focuses on

the Caribbean Netherlands as the primary ‘‘aircraft

flag-state of choice’’, the aforementioned tripartite

‘‘leveraged lease transaction’’ (between Parties A, B

and C) typically involves a mixture of the national

legal and fiscal regimes of the Caribbean Netherlands,

European Netherlands and the Netherlands. As such,

this article refers to the (Caribbean) Netherlands.

This article is structured as follows. Section II

briefly looks into the ‘‘private law’’ aspects of interna-

tional aviation specific financial and operational lease

agreements that are structured via the (Caribbean)

Netherlands. As is explained further below, the (Carib-

bean) Netherland is the preferred aircraft specific reg-

istry of choice and quality.4 The term ‘‘registry of

choice’’ means that a commercially or privately oper-

ated aircraft is registered as to nationality in one juris-

diction, while it is continuously operated in another

country. The selection of a certain ‘‘offshore’’ jurisdic-

tion is motivated by valid legal, fiscal and practical

reasons. The choice must be advantageous for the

lessor and lessee. It is submitted below that this is par-

ticularly the case where the parties have agreed in

their lease and finance documents that the aircraft

will be registered as to nationality in the (Caribbean)

Netherlands. This is because, to a large extent, struc-

turing the aircraft leasing contracts via the (Carib-

bean) Netherlands solves the abovementioned legal

problems. Section III is an extensive discussion on the

‘‘tax law’’ aspects of triangular aircraft lease transac-

tions. It focuses on the lease of commercially operated

aircraft, as opposed to airplanes that are used pri-

vately. The lease transactions that are discussed in the

fiscal law part of this article are beneficial to all the in-

terested parties. A very important role is played by the

existing international private law conventions and tax

law conventions that deal with aircraft specific leasing

transactions. For example, at the universal level, only

treaties can bridge the discrepancies that currently

exist between the differing national lease laws of the

states. It is important to note, that the (Caribbean)

Netherlands has adopted the relevant aviation specific

lease treaties of which are briefly considered subse-

quently. Section IV provides some concluding com-

ments.

II. Legal Aspects of International Aircraft Specific
Lease Transactions

A. Problem Concerning Differences in National Lease
Laws of States

Due to the international aspects of aircraft lease
agreements, the lessors are faced with a number of
issues.5 There exist fundamental differences between
the applicable national substantive property laws that
govern the lease of aircraft objects.6 Besides, only
some states have created special (aviation specific)
lease laws. For example, most of the member states of
the European Union have not adopted special legal re-
gimes that govern financial and operational lease
agreements. Accordingly, the laws covering the cre-
ation, validity, effects, execution and transfer of own-
ership7 of and other proprietary rights in leased
aircraft differ between the countries in which they are
operated.8

Besides, it is submitted that it is not only the rights
of the owners of aircraft that must be secured. The
proprietary interests of the commercial and private
operators of aircraft must also be guaranteed in the
event that the lessor is in default or becomes insol-
vent.9 For this purpose, the laws of all the territorial
units of the Kingdom of the Netherlands (‘‘the King-
dom’’) provide for a significant opportunity.10 The
lessor of the aircraft may grant the airline company or
other lessee (operator-lessee) a secured interest to ‘‘ac-
quire’’ or ‘‘possess’’ the aircraft.11 This type of real
right can be enforced against the lessor and all third-
party (secured) creditors, provided that it is recorded
first in time in the national ‘‘title registry’’. The same is
valid in the states having similar aviation property re-
gimes as the Kingdom.12 In these countries the
operator-lessees highly value their secured rights in
aircraft. Nevertheless, worldwide the problem exists
that the national laws of the majority of jurisdictions
are very hostile to the real rights of operator-lessees.
Consequently, the property interest of an operator-
lessee, which has been validly created in one country,
cannot be recognized and enforced in most other
states. Unless, however, an international convention
requires the opposite.

Moreover, at the global level the conflict of laws
rules of the states which govern international aviation
lease transactions differ significantly. Therefore, it is
unclear whether the proprietary rights of the lessors
and operators in aircraft which have been validly es-
tablished in one state, can be enforced against third
parties in other jurisdictions.13

To sum up, as a result the lack of uniformity of na-
tional aviation related substantive laws and conflict of
laws rules, in regard to aircraft the use of financial and
operational lease transactions is impaired.14 The pos-
sibility that the proprietary rights of the lessors and
operators may not be upheld abroad is viewed as a
substantial economic risk. This has a negative impact
on the parties to an international lease transaction.
The economic risk leads, in turn, to unnecessary high
leasing costs. Therefore, a solid international conven-
tion is needed which solves the issues at hand. It has
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only been recently that such a treaty has been real-
ized. It facilitates the use of finance and operational
lease agreements concerning aircraft and at lower
charges.15 The relevant regime is addressed in more
detail below.

B. Existing Aviation Treaties Covering Financial and
Operational Lease Agreements

There exist two aviation lease related conventions
which cover entirely different areas of law. However,
the intent of both instruments is, each in its own (lim-
ited) way, to facilitate the acquisition and use (lease)
of modern and safe aircraft.

The ‘‘Convention on International Interests in
Mobile Equipment and the Protocol thereto on Mat-
ters specific to Aircraft Equipment’’ (‘‘Cape Town Con-
vention’’) was realized in 2001. At present, and in a
very short time, 61 countries have adopted the con-
vention and 55 of them the protocol. They represent
economically developed and developing states as well
as (non-)aircraft manufacturing jurisdictions. The
Cape Town Convention is the only instrument that es-
tablishes the long-needed international uniform sub-
stantive property laws that cover aircraft, helicopters
and aircraft engines (aircraft objects).16 Its primary
goal is to make leasing aircraft objects less costly and
more accessible. The convention provides for rules
governing the creation of, remedies for, enforcement
and priority status of international interests. The term
international interest includes, inter alia, all types of
national financial and operational lease agreements
and the rights of the operator-lessees.17 In addition,
the Cape Town Convention has established the Inter-
national Registry at which international interests may
be registered electronically and at all times. After reg-
istration the international interest can be enforced in
all contracting states and in the other jurisdictions
that apply its regime. Formally, the convention applies
when the aircraft is registered as to nationality in a
contracting state. Alternatively, it is applicable where
the debtor is located in a contracting state. It is not rel-
evant that the creditor is situated in a non-contracting
state. It is concluded that preferably a certain interna-
tional financial or operational lease agreement is gov-
erned by the regime of the Cape Town Convention.
Where this treaty is applicable, a lease transaction can
easily be structured via the (Caribbean) Netherlands.

The ‘‘Convention on the international recognition of
rights in aircraft’’ (‘‘Geneva Convention’’) was realized
in 1948. The goal of the Geneva Convention is to
reduce, as much as possible at that time, the economic
risk of the owners (lessors) and operators of aircraft
which are used internationally. As the name of the
treaty indicates, it only requires that its contracting
states recognize foreign consensually created rights in
aircraft. More precisely, the object of the Geneva Con-
vention is to provide protection to four types of con-
sensual property and possession interests in aircraft
which are operated in foreign countries. It should be
emphasized that the convention is not a uniform in-
ternational substantive property regime. Accordingly,
it does not govern the creation, validity, effects and en-

forcement of consensually or non-consensually estab-
lished interests in aircraft. For instance, it does not
cover the issue whether an aircraft engine which is at-
tached to an aircraft is or is not, a component part of
an aircraft.18 Consequently, no proprietary rights can
be derived therefrom.

The relationship between the Cape Town Conven-
tion and Geneva Convention is that the former only
supersedes the latter in regard to matters within the
scope of the former treaty. In such a situation, the pro-
visions of the Geneva Convention may make the
regime of the Cape Town Convention more complete.
It should be stressed that a country which adopts the
Cape Town Convention does not have to withdraw
from the Geneva Convention.19

C. Limited Effect of Choosing the Law Governing
International Aviation Lease Transactions

As is explained above, a financial or operational lease
agreement that has been validly created in one state,
may not be upheld in the countries where the aircraft
is operated. Some lawyers20 have proposed that a
‘‘choice of laws clause’’, which is included in an inter-
national lease agreement, may solve this major prob-
lem. They suggest that the parties should choose the
‘‘creditor-friendly’’ aviation lease law of a certain juris-
diction — a choice that could be enforced in domestic
and foreign courts. More specifically, these lawyers
advise their clients to select the law of England or New
York, claiming that these jurisdictions have adequate
aviation lease laws. Besides, some English and U.S.
lawyers submit that where the parties choose the law
of New York, the Cape Town Convention would apply.
The reason being that the U.S. has accepted this
treaty. This view is a fallacy as the choice of law clause
is solely valid between the parties themselves. In most,
if not all, countries the selected law is not applicable
to the property rights of third parties.21 The principal
rule that a choice of law provision merely affects the
parties to a lease agreement is endorsed by Article VIII
of the Cape Town Convention.22 The treaty states that
when certain conditions are fulfilled, only in relations
between themselves the lessor and lessee may select
the applicable law.23 In addition, the doctrine and
(English) court cases affirm that a choice of law clause
has no third-party effect.

As the possibility to enforce the rights of the lessor
and operator-lessee in the bankruptcy proceedings of
the debtor is the ‘‘acid test’’ of a successful property in-
terest in the aircraft, it is clear that choosing English
or New York24 law has only a very limited effect. More
significantly, the choice of law does not solve the
abovementioned problems that exist in international
aviation lease practice. As such, a choice of law clause
in a lease contract merely has an effect as long as none
of the parties becomes insolvent.

D. Selection Preferred ‘‘Flag-State’’ of Aircraft Solves
Existing Problems

As is discussed above, choosing the applicable law in
international lease agreements does not have the de-
sired result. However, when the parties to a financial
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transaction carefully ‘‘choose the flag’’ of the aircraft,
to a large extent the existing problems are solved. This
is particularly the situation when the aviation finance
related conventions apply due to the fact that the air-
craft is registered as to nationality in a contracting
state of these treaties. Provided, however, that this
country has implemented the conventions properly.
This means that the law of the ‘‘jurisdiction of choice’’
must be attractive to the lessors and operator-lessees
of aircraft.

E. Advantages of Registering Aircraft in the (Caribbean)
Netherlands

(i) Cape Town and Geneva Conventions Apply in
the (Caribbean) Netherlands

The Kingdom of the Netherlands acceded to the Cape
Town Convention for the Caribbean Netherlands and
most of the other territorial units where it entered into
force on September 1, 2010.25 Besides, as from Octo-
ber 1, 2010 the Caribbean Netherlands and the Euro-
pean Netherlands form ‘‘the Netherlands’’.26 As from
this date, the aircraft which are registered as to na-
tionality in the Caribbean Netherlands and European
Netherlands are provided with the ICAO Prefix ‘‘PH’’
(the flag) of the Netherlands. The Kingdom has made
very positive ‘‘declarations’’ under the treaty which
provide the lessor with important rights where the
lessee defaults or becomes insolvent. Besides, in these
situations the repossession, de-registration and expor-
tation of the aircraft is facilitated. It is noted that the
‘‘Aircraft Nationality Registry’’ of the Netherlands and
other governmental agencies are very cooperative in
this respect. The international aviation lease practice
has shown that this is not always the case in other
contracting states of the Cape Town Convention. On
the contrary, for unjustifiable reasons the national
registries of some states have refused to de-register
aircraft when the lease agreement was lawfully termi-
nated as the lessee was in default or insolvent.27

Therefore, it is of interest to the lessor that its aircraft
is registered in a nationality registry of choice which
fully respects the regime of the Cape Town Conven-
tion. Additionally, under the laws of the EU28 these
aircraft can be operated continuously in other Euro-
pean countries. This deals with the currently existing
aviation lease law problems in these states. Conse-
quently, it is argued that the Cape Town Convention
provides the (Caribbean) Netherlands with lessor-
friendly aviation specific financial and operational
lease laws. Moreover, the Cape Town Convention pro-
tects the registrable international interests of the
operator-lessees which find their origin in the national
law of the (Caribbean) Netherlands.

The Geneva Convention applies in the (Caribbean)
Netherlands as from 1988. Practically entirely, this
treaty has been included in the Civil Code of the (Ca-
ribbean) Netherlands. As is discussed above, the goal
of the Geneva Convention is, as much as is possible
within its narrow scope, to facilitate international
aviation related leasing transactions. Approximately
87 contracting states of this convention are required

to recognise the transfer of the ownership of the lessor
in a specific aircraft which is registered as to national-
ity in the (Caribbean) Netherlands.

(ii) Where Cape Town and Geneva Conventions
Do Not Apply

While Ireland (2005) and Malta (2010) have adopted
the Cape Town Convention, it was not implemented
satisfactorily in their national aviation related laws.29

More precisely, when these competing aviation spe-
cific offshore states acceded to this instrument, they
made special declarations which concern non-
consensual interests and detention rights30 in aircraft.
Basically, these declarations dictate that a great vari-
ety of non-consensual interests and retention rights
have priority over the international interests of the
lessors which have been registered at the Interna-
tional Registry. Besides, the national Irish and Mal-
tese laws do not guarantee the interests of the
operator-lessees. This means that the needed property
rights of the airlines and other operators cannot be
registered as international interests at the Interna-
tional Registry. As such, it can be said that Ireland and
Malta have unfavorable aviation leasing laws which
do not adequately protect the rights of the lessors and
operators.

Bermuda, the Isle of Man, Guernsey, British Virgin
Islands and other U.K.-connected flag states have not
adopted the Cape Town Convention and Geneva Con-
vention. Accordingly, the lessors and operator-lessees
are guaranteed that their property interests can be
upheld abroad. This is of particular concern to the in-
ternational aviation lease practice, as almost all air-
craft that are registered as to nationality on these
offshore jurisdictions are continuously operated in
other states. Moreover, the aforementioned Blue Sky
case made clear that the aircraft mortgages that have
been created in Bermuda, the Isle of Man, Guernsey,
British Virgin Islands and other U.K.-connected juris-
dictions may not be upheld in the courts of Bermuda,
England and other states. It would be prudent to reg-
ister aircraft as to nationality in the (Caribbean) Neth-
erlands.31

III. Fiscal Aspects of International Aircraft Specific
Lease Transactions

A. Tax Aspects of OffShore Aircraft Registration in
Cross-Border Leasing Transactions

Turning now to the tax aspects of offshore aircraft na-
tionality registration in triangular cross-border lease
transactions in which the lessor resides in Country A
and the lessee/airline in Country B and the aircraft is
registered offshore as to nationality in the (Caribbean)
Netherlands. The (Caribbean) Netherlands can also
function as a resident state of a lease in-lease out
(LILO) special purpose vehicle (SPV) to manage with-
holding taxes on aircraft lease rentals.32 Moreover, the
Caribbean Netherlands can host a lease subsidiary of
a Dutch airline or a permanent establishment of an
aircraft lessor.33 Tax benefits34 (for instance regarding
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writing-down allowances) and withholding taxes35 on
lease rentals are dealt with and based on the actual
facts and circumstances, domestic tax law and appli-
cation of relevant tax treaties.

The legal reasons for doing so are generally to
strengthen the security financing structure for the
lessor. For example, to limit the abovementioned de-
registration of aircraft risks and to make sure that the
Cape Town Convention, applies.36

The shares in a registration and/or lease SPV in the
Caribbean Netherlands can generally be held by the
lessor or the airline (intercompany structure). How-
ever the SPV can also be owned by a foundation
(orphan structure) which is customary in ‘‘big ticket’’
leases which typically involve substantial amounts of
money. Alternatively, the foreign entity that owns the
aircraft can be represented by a local representative in
the Caribbean Netherlands. Generally the manage-
ment of the SPV or the local representation will be
dealt with by a local ‘‘trust company’’. The remunera-
tion for the intercompany lease and/or registration ac-
tivities should be at arm’s length.37 If required, the
Dutch tax authorities can be asked for an ‘‘advance
pricing agreement’’ (APA)38 on the arm’s length remu-
neration of the subsidiary SPV. In the alternative situ-
ation the Dutch tax authorities can be asked for an
‘‘advance tax ruling’’ (ATR)39 whether or not a perma-
nent establishment or permanent representative is
present in the Caribbean Netherlands. However, for
purposes of application of the Cape Town Convention
generally a legal entity by way of a registration SPV
and/or a lease (lessee/debtor) SPV is more convenient.

B. Cross-Border Aircraft Leasing Taxation

Aircraft cross-border lease transactions typically
entail (tax) laws and treaties. These transactions have
direct contacts with multiple jurisdictions of which
each have their own local (tax) interpretations and
case law practice. Therefore it is important for the
transaction parties to ensure that when entering into
cross-border transactions all of the relevant local and
treaty tax issues are fully investigated and understood.

In general aircraft lease contracts try to take the tax
risk away from the owner/lessor and to put the tax ex-
posure onto the aircraft operator/lessee (airline). Both
finance leases and operating leases will include some
form of indemnity by the lessee in favour of the lessor
in respect of the taxes.

This is realized by way of tax ‘‘gross-up’’ and tax in-
demnity clauses40 regarding taxes in general, tax lev-
eraged cases and withholding taxes. As an example,
under the general tax indemnity for the benefit of the
lessor fall also the registration fees for registering the
leased aircraft in a foreign nationality register. Be-
cause the registration fees in the (Caribbean) Nether-
lands are quite modest compared to the competing
offshore aircraft registration jurisdictions this can
benefit both the lessee and the lessor.

C. Cross-Border Lease Characterization and Allocation of
Taxation Rights

The different types of international aircraft lease
structures can be differentiated for tax purposes as a
financial lease (conditional and/or credit sale), opera-
tional ‘‘dry’’ lease (rental of sec aircraft) and opera-
tional ‘‘wet’’ lease (rental of aircraft with crew). The
tax consequences of these structures may differ ac-
cording to source country because of the different
qualifications of the lease contracts under domestic
tax laws.

The qualification of aircraft lease rentals under rel-
evant tax treaties can be as business profits income,41

air transport income,42 interest income43 or royalty
income.44 A wet lease generally qualifies as air trans-
port income.45 A dry lease, however, will generally
qualify as business profits income unless it is an ancil-
lary activity of an airline (air transport income) or in-
terest income (interest part in finance lease rentals if
the lease can actually be qualified as a loan) or royalty
income (lease of industrial, commercial or scientific
(ICS) equipment under older tax treaties).46 The
engine pooling income of airlines generally will be
taxable as air transport income.47

Business profits income from leasing is generally
taxable in the resident state of the lessor48 as a main
rule. However, the resident state of the lessee may also
tax business profits if the activities of the lessor are
carried on through a permanent establishment and/or
permanent representative in that lessee state. Interna-
tional air transport income is generally only taxable in
the state of effective management of the airline. The
lessee state can also withhold domestic interest and/or
royalty withholding tax on aircraft lease rentals,
which can be lowered or nullified by the relevant tax
treaty, if applicable. The lessor state will generally give
a tax credit49 or deduction for these withholding
taxes.

Apart from a general tax treaty for the avoidance of
double taxation on income, separate, special tax trea-
ties or agreements can also be concluded for profits
from international air transport only. The European
Netherlands has entered into almost 100 general tax
treaties in addition to more than 50 of these special air
transport arrangements.

D. PE/Representative and Lease of Aircraft

The mere lease of ICS equipment,50 under an opera-
tional or financial lease, without a fixed place of busi-
ness in the lessee state, should generally not constitute
a permanent establishment of the non-resident
lessor.51

A non-resident lessor without a fixed place of busi-
ness, therefore, should generally not be subject to cor-
porate income tax in the lessee state on the lease
income. Furthermore, a possible local (registration)
representative of the lessor and/or lessee should gen-
erally have limited authority in the lessee and/or off-
shore aircraft registration state otherwise this agent
could trigger corporate tax obligations for the foreign
aircraft owner.52 In the Caribbean Netherlands how-
ever, a general corporate income tax has not been in-
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troduced. Furthermore payments made by a
permanent establishment are not subject to BES dis-
tribution tax. This can be tax advantageous for air-
craft lessors with operational activities which can be
allocated to a fixed place of business or a permanent
representative in the Caribbean Netherlands.

The Dutch tax authorities are generally supportive
in granting advance tax rulings (ATR) regarding the
question of whether a permanent establishment or a
permanent representative is present in the Caribbean
Netherlands.53

E. Tax Aspect of Aircraft Registration and Lease in the
Caribbean Netherlands

This section provides a summary of the tax conse-
quences in the Caribbean Netherlands in the case of
offshore registration of aircraft in this jurisdiction in
triangular lease transactions. As is explained above,
after the constitutional restructure of the Kingdom of
the Netherlands as per October 10, 2010, the Carib-
bean Netherlands (the BES municipalities) became
public entities and part of the Netherlands. The Carib-
bean Netherlands has its own tax system. However,
for corporate tax purposes often the European Neth-
erlands tax system is made applicable.

(i) European Netherlands Corporate Income Tax

The new (corporate) tax regime in the Caribbean
Netherlands as part of the Netherlands is applicable
as of 2011. SPVs in the Caribbean Netherlands are as
a main rule deemed to be (corporate) tax resident in
the (European) Netherlands. Therefore, these compa-
nies are subject to 20–25% European Netherlands cor-
porate income tax54 and not subject to the
distribution tax regime in the Caribbean Netherlands.

Aircraft lease and/or registration SPVs in the Carib-
bean Netherlands — which fall under the scope of Eu-
ropean Netherlands corporate tax — can therefore
generally apply for the Dutch treaty network of almost
100 tax treaties. This possibility is based on Article 3
juncto Article 4 of the relevant Dutch tax treaties
which include the OECD-model treaty text. In order to
be considered resident under the Netherlands tax
treaties, full corporate tax liability in the Netherlands
is required.55 Also absence of Dutch interest and roy-
alty withholding tax will be beneficial for these SPVs.

However, the Dutch unilateral anti-abuse provi-
sions mentioning substance and risk requirements re-
garding intra-group56 Dutch royalty/lease conduit
companies can limit the use of tax treaties.57 An intra-
group lease company will be considered tax resident
in the Netherlands and may obtain an ATR or APA on
sound business remuneration for intra-group lease
transactions if the company simultaneously meets
substance58 and risk requirements.59 For transpar-
ency purposes, as of 2014, the Dutch tax authorities
can spontaneously exchange APA information with a
tax treaty partner. This is valid when the Dutch intra-
group lease company does not have other operational
activities in the Netherlands and it does not intend to
start up such activities.60

For Dutch airlines — who want to lease their air-
craft and engines in an SPV subsidiary in the Cape
Town Convention jurisdiction the Caribbean Nether-
lands — there is even a corporate group tax regime
available with the European Netherlands parent com-
pany in order to be taxed as one fiscal unity.61 Profits
of Dutch airlines will generally only be taxable in the
European Netherlands.62

(ii) BES Distribution Tax

A general corporate income tax has not been intro-
duced in the Caribbean Netherlands. Instead, a 5%
distribution tax regime has been implemented compa-
rable to a dividend withholding tax regime.

The Tax Act BES contains a facts and circumstances
test regarding the place of residence.63 Qualifying
companies can elect to be subject to 5% BES distribu-
tion tax.64 Entities with a ‘‘real presence’’ can qualify
if the entity employs at least 3 residents of the Carib-
bean Netherlands on a full-time basis. In addition,
they must have a qualifying office (for at least 24
months with a value of at least USD50,000). Aircraft
registration or lease SPVs will generally not be able to
comply with these requirements.

Payments made by a permanent establishments are
not subject to BES distribution tax. This can be tax ad-
vantageous for foreign aircraft lessor entities with a
real presence (fixed place of business and/or depen-
dent agent with authority to conclude contracts) in
the Caribbean Netherlands. This presence of a PE or a
permanent representative can be substantiated by the
Dutch tax authorities in an ATR.65

(iii) BES General Expenditure Tax

The European Netherlands VAT is not applicable in
the Caribbean Netherlands. The ABB is a general ex-
penditure tax with a general rate of 8% (Bonaire) and
a lower rate of 6% for performance of services.

The ABB treatment depends on the classification of
the lease.66 If the aircraft lease is a financial lease, the
lease agreement constitutes a supply of the leased
asset.67 ABB is due at the start of the lease and on the
basis of the discount value of the lease payments. The
interest part of the financial lease payments — in-
voiced separately from the repayment of the principle
loan element in case of credit sale — is generally ABB
exempt. If the aircraft lease is an operational lease, the
lease agreement constitutes a supply of services. ABB
is generally due during the lease period on the basis of
each lease payment (including interest).

In cross-border lease and/or registration situations,
where the aircraft is operated outside the Caribbean
Netherlands, the SPV in the Caribbean Netherlands,
generally should not trigger ABB. This is because of:

s Use and enjoyment provisions (the place of supply
in financial68 or operational69 lease);

s ABB exemptions (air transport services,70 import of
aircraft,71 interest72 in financial lease); and

s Zero ABB rate (non-import situations).73
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The local corporate trust company in the Caribbean
Netherlands, which acts as director of the SPV or as a
local representative, will be taxable for ABB purposes.

(iv) BES Stamp Duty

As with the European Netherlands, there is no stamp
duty in the Caribbean Netherlands. However registra-
tion fees will be due. This relates to registration of the
aircraft in the Nationality Registry (obtaining the
ICAO prefix ‘‘PH’’ of the Netherlands) and if appli-
cable, recording (‘‘teboekstelling’’) of the aircraft in the
national Dutch Aircraft Title Registry. The registration
fees in the Caribbean Netherlands are modest com-
pared to other offshore aircraft registration jurisdic-
tions.

(v) BES Customs Duty

Apart from import ABB and excise duty there is no
customs duty in the Caribbean Netherlands because
the tariff is nil.74 Furthermore, the importation of air-
craft and helicopters is exempt from import duty.75

However, all of these import situations are generally
not applicable on cross-border lease and/or registra-
tion SPVs of aircraft operated abroad.

(vi) BES Wage Tax

For tax purposes, only the aircraft which have their
home port in the Caribbean Netherlands, with regard
to the crew, are considered to be a part of the Carib-
bean Netherlands.76

The question of where the aircraft has its home port
should be assessed according to the actual facts and
circumstances.77 Formal criteria such as the national-
ity of the owner or the nationality of the crew or the
country of registration of the aircraft are of impor-
tance. According to tax treaties, remuneration derived
in respect of an employment exercised aboard an air-
craft operated in international traffic, may often be
taxed in the contracting state in which the place of ef-
fective management of the enterprise is situated.78

Because generally only aircraft registration as to na-
tionality and/or lease activities take place in the Carib-
bean Netherlands, the home port of the aircraft and/or
the place of effective management of the airline — and
therefore the wage tax obligations — should generally
be in the resident state of the airline (e.g the European
Netherlands for KLM) and not in the Caribbean Neth-
erlands.

(vii) Double Taxation Relief

The former Netherlands Antilles had only entered into
one tax treaty — a treaty with Norway (1990). The
treaty still applies as of October 10, 2010 in the Carib-
bean Netherlands and also in Curacao and St Martin
as successors of the Dutch Antilles. The tax treaty in
general follows the OECD model tax treaty but also
contains a limitation on benefits (LOB) article. The
application of the Cape Town Convention (to secure
rights of the lessor and other parties under a cross-
border aircraft lease), US Dollar regime (generally

most used in aircraft finance transactions) and PH-
prefix regime (internationally recognized for safety
purposes) in the Caribbean Netherlands should
qualify as sound business reasons in this respect. This
to avoid treaty shopping issues in case of application
of the tax treaty with Norway in relevant aviation fi-
nance transactions.

Tax treaties concluded by the European Nether-
lands as of October 10, 2010 generally also include the
Caribbean Netherlands in the general definition of the
Netherlands.79 An example is the newly signed tax
treaty with China which is however only applicable re-
garding private individuals. The other contracting
state though, can object to this (e.g. the new 2015 tax
treaty with Germany).

With respect to the relation between the Caribbean
Netherlands and the European Netherlands a tax
agreement for avoidance of double taxation is appli-
cable under the Tax Regulation of the Netherlands
(TRN).80

When the Dutch corporate tax regime is applicable
on a registration and/or lease SPV in the Caribbean
Netherlands with full corporate tax liability, generally
the European Netherlands’ treaty network of almost
100 tax treaties is applicable.

IV. Concluding Remarks

A major problem exists in that the property rights in
aircraft which have been validly created in a certain
state, may not be enforceable abroad. As such, the
lessor and operator of the aircraft may not be ad-
equately protected abroad. For valid legal and tax rea-
sons, the parties to an international lease transaction
can consider registering the aircraft as to nationality
in a registry of choice. This means that the aircraft
flies under the flag of this jurisdiction, while it is con-
tinuously operated in another country. It is imperative
that the chosen state of registration has adequate
lease laws. More importantly, it must have acceded to
the Cape Town Convention (2001) and Geneva Con-
vention (1948). This is because these treaties comple-
ment each other to adequately protect the rights of the
creditors including operators. Besides, only treaties
can solve the major problems that exist globally. The
(Caribbean) Netherlands has a very solid interna-
tional aviation financing regime as it has adopted both
the Cape Town Convention and Geneva Convention.
Therefore, lessors, financiers and operators are well-
advised to register their aircraft as to nationality in
the (Caribbean) Netherlands with ICAO-prefix ‘‘PH’’.

In addition, the (Caribbean) Netherlands is benefi-
cial from a tax perspective in cross-border aircraft
lease and/or registration situations because of (a) its
extensive network of almost 100 tax treaties, (b) the
absence of domestic interest and royalty withholding
tax, and (c) the solid Dutch advance tax ruling prac-
tice. Dutch tax treaties can only be applied by SPVs in
the Caribbean Netherlands if the entity fully falls
under the scope of Dutch corporate tax. This will gen-
erally be the case for these lease and/or registration
SPVs as a party to cross-border financial transactions.
Furthermore the Dutch advance tax ruling practice
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has recently been updated — specifically including the
Caribbean Netherlands and intra-group lease activi-
ties — with only minor changes. The fact that the
Cape Town Convention applies in the Caribbean Neth-
erlands is an important sound business element in
regard to lease in-lease out (LILO) tax structures
and/or offshore aircraft registration transactions,
making it an excellent tax treaty location from which
to manage withholding taxes on aircraft lease rentals.
By meeting certain conditions, Dutch airlines will be
allowed to be taxed with their lease subsidiary in the
Caribbean Netherlands as one fiscal unity for corpo-
rate tax purposes. It can also be advantageous for for-
eign aircraft lessors to have sufficient substance in the
Caribbean Netherlands and to fall under the local 5%
distribution tax regime for subsidiaries or under the
‘‘0%’’ distribution tax regime for permanent establish-
ments. Other tax advantages of the Caribbean Nether-
lands in these structures are the absence of European
Netherlands VAT, absence of stamp duty and relatively
low aircraft registration fees for obtaining the ICAO
prefix (flag) ‘‘PH’’ of the Netherlands. Generally in
these cross-border lease and/or registration struc-
tures, BES general expenditure tax, BES customs
duty and BES wage tax should not be triggered. These
tax advantages are beneficial to all parties involved.

In summary, the legal and fiscal regimes of the (Ca-
ribbean) Netherlands are advantageous for the lessor
and lessees of aircraft, making the jurisdiction the
leading flag-state of choice and quality for aircraft
lease transactions.
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